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The Implications on Education of United States
Ratification of the Convention on the Rights of
the Child
by Alyssa Brown*

T

I. Introduction

he Convention on the Rights of the Child (CRC) is a human
rights treaty declaring a government’s duty to protect children and to provide for their material and immaterial needs.
This document has been greeted with open arms as it has been ratified by all United Nation’s parties except the United States and Somalia.1 The issue is of immediate concern because following Senator
Barbara Boxer’s push for ratification the Obama administration has
declared that they will “take it up as an early question.”2
This article informs readers’ perspectives on ratification specifically focusing on the child’s educational rights under the proposed
*
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1

The Clinton Administration signed the CRC in February 1995, which
signing implies that the United States will not oppose the purposes of the
treaty. However, because of “strong opposition from several Members of
Congress” Luisa Blanchfield, Congressional Research Service, 111th
Cong., The United Nations Convention on the Rights of the Child:
Background and Policy Issues (2009), it was not taken to the Senate for
ratification. Because the CRC has not been ratified, the document is not
binding in the United States.

2

Nomination of Hon. Susan E. Rice to be U.N. Representative: Hearing
Before the S. Comm. on Foreign Relations, 111th Cong. 39 (2009).
29

30
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CRC. Furthermore, it provides an evaluative analysis by (1) comparing United States law with the intents expressed during drafting and
as outlined in articles 28 and 29 of the CRC, and (2) examining the
effects of ratification on principles of United States’ law including
federalism and constitutional mechanisms. In this article, education
will be used as a case study to demonstrate some of the hesitations
concerning ratification of the CRC. The reservations that will be emphasized are: (1) the CRC is unnecessary because the United States
already fulfills the purposes of the CRC and (2) the CRC could infringe upon the balance of federal and state powers.

II. The United States already fulfills the purposes of the
CRC
The first reason that the United States does not need to ratify the
CRC is because legislation in the United States already fulfills the
purposes of the CRC. To understand the purposes of the Convention,
it is important to look at the historical context of the CRC. Children’s
rights that were compromised during WWII led to the Declaration
of the Rights of the Child (Declaration),3 which comprised ten statements concerning children’s rights. Despite the need for the Declaration it was not adopted until 1959 (long after WWII ended), and
shortly after its adoption Poland saw the need for an internationally
binding treaty concerning children’s rights—because the Declaration did not have legal force. In addition to this concern, some felt
that the Declaration was too broad and should incorporate the new
movement towards children’s right to choice (e.g. freedom of expression, privacy, and friendship). Though several nations were in favor
of the Polish proposal, “representatives of Western states questioned

3

G.A. Res. 1386 (XIV), U.N. Doc. A/1386 (Nov. 20, 1959).
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both the need for a convention and the timing of the project.”4 Despite these hesitations, Poland’s proposal became more specific and
was adjusted to fit the language of international treaties; by 1989 the
proposal (now the CRC) was presented for ratification. The CRC improves upon the Declaration of the Rights of the Child by providing a
more narrow interpretation of children’s rights contained in previous
human rights documents, addressing current issues concerning children’s rights, focusing on the government’s duty to protect children,
and declaring the child’s right to choose.
The assembly drafting the CRC sought to ensure the material
and immaterial needs of the child.5 One of the prominent immaterial
needs that concerned the assembly was the government’s responsibility to provide for the educational needs of the child. The United
States fulfills the intents of the CRC, outlined in the travaux preparatoires6 as well as articles 28 and 29 of the CRC, specifically
concerning free and compulsory education, attendance and dropout
rates, family planning, and higher education.
First, without ratifying the CRC, the United States already fulfills one of the most basic stipulations specified in article 28.1.a of the
CRC: the child’s right to education that is “compulsory and available
free to all.”7 The United States already requires compulsory edu4

Lawrence J. Leblanc, The Convention on the Rights of the Child
United Nations Lawmaking On Human Rights 18 (University of Nebraska
Press 1995). Just ten years prior to the adoption of the CRC, the General
Assembly proclaimed 1979 the International Year of The Child, which
movement led to governmental protection of children’s rights. Jonathan
Todres, Article, Emerging Limitations on the Rights of the Child: The U.N.
Convention on the Rights of the Child and Its Early Case Law, 30 Colum.
Hum. Rts. L. Rev. 159, 164 (1998).

5

Sharon Detrick, A Commentary on the United Nations Convention on
the Rights of the Child 14 (Kluwer Law International 1999).

6

The record of negotiations at the drafting of the CRC which comprise (1)
Primary education (2) Secondary education (3)Higher education (4) Educational and vocational information and guidance (5)School attendance
and drop-out rates (6) Equal opportunity (7) Humane school discipline,
and (8) International co-operation See id. at 471-493.

7

Convention on the Rights of the Child, Nov. 20, 1989, 28 I.L.M. 1448
[hereinafter CRC].
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cation under the 1959 Declaration that mandates that, “the child is
entitled to receive education, which shall be free and compulsory,
at least in the elementary stages.”8 Though this Declaration is not
legally binding, between 1852 and 1913 the United States enacted
compulsory education laws on a state-by-state basis, which laws
continue to fulfill the requirement contained in article 28.1.a of the
CRC.
The second requirement, free education, was widely debated
as shown in the travaux preparatoires, which indicate that “several
delegations expressed reservations concerning the obligation to provide for cost-free education, even at the level of primary education”;9
these hesitations resulted in the words “cost-free” being excluded
from the CRC and allowing states’ parties to require school fees or
taxation. The United States passed the Elementary and Secondary
Education Act of 1965 (ESEA) allocating funds to public schools,
fulfilling the CRC’s requirement of education “available free to all”10
before the creation of the CRC. In addition, ESEA goes beyond the
elementary education requirement, allocating funding for secondary education, which funding not only fulfills but exceeds the hopes
expressed in the travaux preperatoires. The travaux preperatoires
indicate an obligation, “[to develop] various forms of secondary education, with a view to introducing cost-free education at that level.”11
The Declaration of the Rights of the Child, compulsory education
legislation, and the Elementary and Secondary Education Act are
indicative of the United States’ complete compliance with article
28.1.a of the CRC.12

8

Supra note 3, at 20.

9

Detrick, supra note 6, at 477.

10

CRC, supra note 7, at 20.

11

Id, at 477.

12

Susan H. Bitensky, Chapter 9: Educating the Child for a Productive Life
(articles 28 and 29), in Children’s Rights in America: U.N. Convention
on the Rights of the Child Compared With United States Law 167-196
(C. Cohen & H. Davidson eds., 1990) (jointly published by the American
Bar Association and Defense for Children International – USA).

The Convention on the Rights of the Child

33

Second, the United States is making efforts to encourage regular
school attendance and to reduce drop-out rates, both of which are
concerns expressed in article 28.1.e and recorded in the travaux preparatoires. During negotiation of the CRC a representative expressed
concern that negative measures would be taken for children “who
failed to attend school regularly.”13 As a result of these concerns, the
assembly determined that “[the CRC] was meant to promote positive measures by States’ parties to encourage regular attendance at
schools”14 rather than to punish those who did not attend.
To demonstrate that the United States is seeking to encourage
school attendance, Americans recognize the issue of truancy “as
one of the top ten problems facing schools”15 and are taking measures to discourage it. One of these efforts, mentoring, encourages
“attendance by providing the truant student a support system and a
sense of belonging.”16 An additional effort, Learnfare, seeks to “induce poor children to attend school on a daily basis”17 by denying
public assistance to families whose children regularly miss school.
These two programs are efforts to encourage regular school attendance; other measures suggested in the travaux preparatoires are
also met by the United States, including “the provision of schools
within a reasonable distance from children’s homes; transportation
to schools, in particular primary and secondary schools; and nutrition at schools, e.g. school lunches.”18
Third, the United States fulfills the intents of the CRC concerning family planning education, a requirement found in article
24.1.f of the CRC. Furthermore, even if adopted the CRC would not
necessarily increase the rights of minors to family planning educa13

Detrick, supra note 9, at 484.

14

Id.

15

Doug Rohrman, Combating Truancy in Our Schools—A Community Effort, 77 NASSP Bulletin 40, 40 (1993).

16

Rachel Spaethe, Survey of School Truancy Intervention and Prevention
Strategies, 9 Kan. J.L. & Pub. Pol’y 689, 697 (2000).

17

Michael K. Gottlieb, Pennsylvania’s Learnfare Experiment: Real Welfare
Reform or Politics as Usual?, 100 Dick. L. Rev. 151, 161 (1995).

18

Detrick, supra note 5, at 485.
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tion. Some scholars feel that ratification would provide “symbolic
significance”19 of the right to sexual education but would not cause
any significant change because the United States already provides
this service on a local level. By adopting the CRC, family planning
education would most likely be moved to the federal level in order to
more easily comply with the requirements of the CRC.
The federal government does not require public school curricula
to teach sexual education, but allows “each community and school
system to make determinations on what form sex education should
take in their particular school system.”20 Though it is not required
on the federal level, sexual education of some sort21 is required by
thirty-five states and the federal government dedicates more than
one hundred and fifty million dollars a year towards abstinence-only
sexual education.22 Some feel that ratification would be a positive step towards approaching sexual education from the perspective of minors’ rights, but others feel that this change must come
about through domestic law and could be made without adopting the
CRC.23 Thus, the United States already provides sexual education in
most states and proposed changes would “remain aspirational ideals
19

Leah J. Tulin, Can International Human Rights Law Countenance Federal
Funding of Abstinence-Only Education?, 95 Geo. L.J. 1979, 1989 (2007).

20

Alyssa Varley, Sixth Annual Review of Gender and Sexuality Law: III.
Education Law Chapter: Sexuality in Education, 6 Geo. J. Gender & L.
533, 547 (2005).

21

“Thirty-five states…require public schools to include education about
sexually transmitted diseases, disease prevention, or reproduction in their
curricula” Alyssa Varley, Sixth Annual Review of Gender and Sexuality
Law: III. Education Law Chapter: Sexuality in Education, 6 Geo. J. Gender & L. 533, 547 (2005).

22

One federal funding program administered by the Department of Health
and Human Services began in 2000 and is called Special Programs of
Regional and National Significance---Community-Based Abstinence Education (SPRANS-CBAE) Leah J. Tulin, Can International Human Rights
Law Countenance Federal Funding of Abstinence-Only Education?, 95
Geo. L.J. 1979, 1989 (2007).

23

As Tulin states, “it is ultimately domestic law that must change” Id. at
2009.
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rather than concrete legal rights attaching to individuals”24 even with
ratification of the CRC, so with regard to family-planning education
the CRC is unnecessary.
Fourth, the United States complies with the CRC’s intentions
concerning higher education under article 28.1.c, which requires
states to make “higher education accessible to all on the basis of capacity by every appropriate means.”25 Community colleges provide
higher education in the form of associate and bachelor degrees for
a low-cost; they frequently offer merit-based awards, which comply
with the “basis of capacity” clause of article 28.1.c. In addition, the
Federal Government provides need-based grants—Pell Grants—to
undergraduate and post-baccalaureate students. Through community colleges and Pell Grants, the United States appropriately encourages higher education.
These four examples demonstrate that the purposes of the CRC
contained in the document itself and the intents expressed in the traveaux preperatories are fulfilled and even exceeded under current
United States law. It is therefore unnecessary to adopt the CRC in
order to fulfill the intents of the CRC concerning education.

III. Effects of Ratification on United States Law
Another concern of ratifying the CRC is that the stewardship
over education would be transferred from the state to the federal
level. This action would take power from the states, upsetting the
delicate balance of federalism. The principles of federalism which
would be endangered by ratifying the CRC have generally served
to strengthen the nation’s family law policies. This federalism has
allowed states to “adopt different family policies, and that has provided diversity, allowed experimentation, and fostered pluralism in
our nation’s family laws.”26
24

Id. at 2007.

25

CRC, supra note 7, art. 28.1.c, at 8.

26

Lynn D. Wardle, We Need A Federal Marriage Amendment, National Review Online, http://old.nationalreview.com/comment/wardle200402170918.asp (last visited Mar. 8, 2010).
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First, ratification of the CRC could jeopardize United States’
sovereignty in the field of education. If ratified, a United Nations
Committee would evaluate United States’ compliance with the
treaty. The Committee’s interpretation of article 29 of the CRC is
outlined in a document, “The Aims of Education.” This document
expresses that ratification will require implementation of the CRC
on “educational policies and legislation at all levels”27 by reworking curricula and revising “textbooks and other teaching methods
and technologies, as well as school policies.”28 While acknowledging
that reworking the educational system of the United States could be
beneficial, giving United Nations’ officials authority to monitor the
United States’ compliance with these articles does not appear to be
beneficial. The Committee further declares, “approaches which do
no more than seek to superimpose the aims and values of the article
on the existing system without encouraging any deeper changes are
clearly inadequate.”29 Even though the United States has not yet ratified the CRC, while evaluating the Optional Protocols that have been
adopted by the United States the Committee expressed its concern
that “the United States has accepted only what is already the law of
the United States.”30 Thus it appears that if the United States were
to ratify the CRC, they would in turn cede governance to an outside
body, diminishing principles of federalism essential to the United
States legal system.
Second, ratification would be detrimental to the principles of
federalism because it would override constitutional mechanisms
already in place. The United States’ judicial precedent, the Bill of
Rights, already reserves educational autonomy to the states. It explicitly states: “the powers not delegated to the United States by the
Constitution, nor prohibited by it to the states, are reserved to the
27

U.N. Committee on the Rights of the Child, General Comment 1 (2001):
The Aims of Education, ¶ 17, U.N. Doc. CRC/GC/2001/1 (2001).

28

Id. at ¶ 18.

29

Id.

30

Human Rights Committee, Concluding Observations of the Human Rights
Committee United States of America, ¶ 279, U.N. Doc. CCPR/C/79/
Add.50, A/50/40 (1995).
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states respectively, or to the people.”31 Education falls under these
rights not delegated to the federal government. Though there has
been much debate on this issue (as can be seen by the controversial
No Child Left Behind Act of 2001 (NCLB)), nowhere in the Constitution is education enumerated as a federal responsibility, and thus
that right must be retained by the states.
Furthermore, increasing involvement by the federal government
in the educational system has had disadvantageous effects. The
NCLB is a significant example of some of the issues that arise when
educational decisions are taken away from the community and given
to a higher governing body.
In order for a state to receive federal funding, public elementary
and secondary schools must meet academic standards created by the
state.32 This achievement is demonstrated by yearly progress regarding economically disadvantaged students, students belonging to major racial and ethnic groups, and disabled students.33 Similar to the
CRC, the NCLB attempts to provide states the incentive to extend
equal education opportunities to children of all backgrounds within
the United States.34 However, this extension of federal power often
resulted in the exact opposite: lower testing scores for minorities as
well as lower standards for higher achieving students, all because
state standards were lowered in order to help more state education
systems qualify for funding available through the NCLB.
Moreover, the CRC is similar to the NCLB because it “calls
upon States parties to develop a comprehensive national plan of action to promote and monitor realization of the objective listed in [the
CRC].”35 The CRC does differ in expected outcomes and values when
compared to the NCLB, yet the failure of the NCLB is an example of
how local communities and parents feel about preserving their role
31

U.S. Const. amend. X.

32

20 U.S.C.S. § 6311 (2010).

33

See id.

34

The travaux preperatoires demonstrate the drafter’s concern that children
have equal opportunity to receive an education. Detrick, supra note 13, at
485.

35

U.N. Committee on the Rights of the Child, supra note 26, at ¶ 23.
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in education. Adopting the CRC will conflict with communities and
parents’ interest in maintaining their essential position in education.
Third, in addition to upsetting Constitutional mechanisms,
adopting the CRC has potential negative consequences even if these
effects are not intentional.
The first possible situation would be the government going
beyond its Constitutional interest in the outcomes and educational processes. Although one of the CRC’s goals in education is to
“make primary education compulsory and available free to all,”36
the CRC Committee expanded this statement in the United Nations General Comment no. 1 Aims of Education to mean, “the
child’s right to education is not only a matter of access (see Article
28) but also of content.”37 As previously shown, the United States
already requires each state to provide free and compulsory education for all children, but the federal government would be required
to expand its current systems to ensure that the content of every
educational institution reinforces the values defined by the CRC38
including tolerance, equality of sexes and the principles enshrined
in the Charter of the United Nations.39
For example, in a specific section of the Committee’s interpretation of the CRC entitled “Implementation, Monitoring and Review,”
the Committee specifies in exactly what areas education must be reworked with the adoption of the CRC. It states, “the effective promotion of article 29 (1) requires the fundamental reworking of curricula
to include the various aims of education and the systematic revision
of textbooks and other teaching materials and technologies, as well
as school policies.”40 Without mentioning exactly how this would
be done, and overlooking any potential conflicts with doing so (e.g.
without considering who will provide funding to accomplish this
task or how long it could take to review every educational material
36

CRC, supra note 7, art. 28.1.a, at 8.

37

U.N. Committee on the Rights of the Child, supra note 26, at ¶ 3.

38

See id. at ¶ 13.

39

See CRC, supra note 7, art. 29.

40

U.N. Committee on the Rights of the Child, supra note 26, at ¶ 18.
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that is currently being used) the CRC simply delegates this authority to the federal government. According to the Committee, nations
have too frequently failed to contain the elements embodied in the
CRC, and it “therefore calls upon all States parties to take necessary
steps to formally incorporate these principles into their education
policies and legislation at all levels.”41 If the United States were to
adopt the CRC, the federal government would need to be expanded
in order to ensure that every school provides the values promoted
by the CRC (e.g. tolerance and the principles enshrined in the United Nations Charter). Though these values are not disadvantageous,
having a United Nations Committee determine whether the United
States is in compliance with those values could be. So, although the
CRC does not explicitly state the changes that must be made if ratified, the Committee’s interpretation of articles 28 and 29 exposes
some negative consequences of ratification.
A second possible effect of ratification concerns the possible
infringement on the freedoms currently given to private and home
schooling curricula. Though the CRC allows private individuals to
“establish and direct educational institutions,”42 they are “subject
always to the observance of the principles set forth [in the Charter
of the United Nations] . . . and to the requirements that the education given in such institutions shall conform to such minimum
standards as may be laid down by the State.”43 This statement concerns home schooling organizations because parents are responsible for the education of their children. This right was confirmed by
the case Wisconsin v. Yoder, which indicated parents’ fundamental
right to “direct the upbringing and education of their children.”44
Current law in the United States does not require much approval
in order to educate one’s children; in some states (e.g. Illinois) the
only requirement to homeschool one’s child only requires a form

41

See id. at ¶ 17.

42

CRC, supra note 7, art. 29.2.

43

Id.

44

Wisconsin v. Yoder, 406 U.S. 205, 233 (1972).
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indicating the name of the curriculum to be used as well as the
subjects that will be taught.
As the Committee has indicated, ratification would require the
federal government to regulate not only the educational outcomes
but also the processes whereby children are educated including the
content of the curriculum and the values taught therein, the pedagogical methods, the educational processes, and the “environment
within which education takes place.”45 The Committee specifies
one way of ensuring compliance: home and private school teachers would be required to attend “pre-service and in-service training
schemes.”46 These regulations that would be imposed upon parents
reject the fundamental right and obligation to educate their children.
A third situation in which the CRC would most certainly conflict
with current United States law concerns corporal punishment. Article 19 of the Convention states:
States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the
child from all forms of physical or mental violence, injury
or abuse, neglect or negligent treatment, maltreatment or exploitation, . . . while in the care of parent[s], legal guardian[s]
or any other persons who has the care of the child.47
Though corporal punishment (e.g. spanking) is not explicitly listed
as one of the forms of physical violence prescribed in the CRC, the
CRC Committee has made it clear that the CRC should be interpreted as prohibiting it. The Committee explains that “the use of corporal punishment does not respect the inherent dignity of the child
nor the strict limits on school discipline,”48 and that the practice “is
incompatible with the Convention.”49
45

U.N. Committee on the Rights of the Child, supra note 26, at ¶ 8.

46

Id. at ¶ 18.

47

See CRC, supra note 7, art. 19.

48

U.N. Committee on the Rights of the Child, supra note 26, at ¶ 8.

49

U.N. Committee on the Rights of the Child Report on the Seventh Session, 63, U.N. Doc. CRC/C/34 (Nov. 8, 1994).
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While the physical protection of the child is paramount, article
19 prohibits actions that are currently allowed according to the Supreme Court. In the decision of Ingraham v. Wright (2007), Justice
Powell states that a prohibition of corporal punishment in public
schools—created by an extension of the rights found in the Eighth
Amendment—was not justified. He writes, “public schools [are]
open to public scrutiny and [are] supervised by the community,”50
and that such actions would “entail a significant intrusion into an
area of primary educational responsibility.”51 By handing over the
educational responsibilities of American children to the United Nations, the adoption of the CRC would entail such an intrusion. Responsibilities that have been delegated to schools’ communities (one
of those being the decision to allow corporal punishment) would no
longer be in the communities’ hands, but would instead belong to a
panel of international representatives.
The question of corporal punishment is still commonly addressed. For example, in Serafin v. Sch. of Excellence in Educ. (2007)
the Fifth Circuit of the United States Court of Appeals rejected a
petition to challenge the allowance of corporal punishment. The ruling states, “there is a rational basis for allowing corporal punishment of students, and it is sufficient to survive an equal protection
challenge.”52 The “rational basis” mentioned above refers to what has
been discussed in the preceding paragraph: corporal punishment is a
decision left up to the individual communities (the states). Attempts
to prohibit these types of decisions would interfere with responsibilities that the Supreme Court has repeatedly delegated away from the
federal government.

50

Ingraham v. Wright, 430 U.S. 651 (1976).

51

Id.

52

Serafin v. Sch. of Excellence in Educ., No. 05-CV-62, at 4 (D. W.D. Tex.
Oct. 30, 2007).

42
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IV. Conclusion
In conclusion, ratification of the CRC on the grounds of education is unnecessary because the intents recorded in the travaux
preperatories and the aims of the CRC (outlined in Articles 28 and
29) are fulfilled by United States law. These purposes include providing children a free and compulsory education at the elementary
and secondary level, encouraging higher education where possible,
providing family planning education, and encouraging school attendance. These are all privileges currently enjoyed by children of
the United States without ratifying the CRC. In addition, the CRC
would upset principles of federalism and other principles underlying
United States law including the right and duty of the people to create
their own laws—ratification would require yielding discretion to a
foreign body. Furthermore, ratification would override constitutional
mechanisms contained in the Bill of Rights53 by putting education
into the hands of the federal government—a stewardship they do
not currently possess. Based on past experiences (e.g. the NCLB) it
seems that transferring responsibility over education from the state
to the federal government is not efficacious. Finally, ratification of
the CRC would take away the parental right to educate one’s child
and override long-standing precedents regarding corporal punishment. It follows that ratifying the CRC would be an unwise decision because ratification would provide few, if any, benefits while
overriding existing legislation, judicial precedents, and fundamental
principles upon which the United States is founded.

53

U.S. Const. amend. X.

